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  Lecture on Alternate Dispute Resolution (ADR)  
 (Part-6) 
                                        LL.B Semester VI-Paper VIth 
                     
 By: Dr. Upendra Nath 
                                      (Assist. Professor, Patna Law College) 
 

    Hello friends! 

  I hope you all are keeping yourself in good health. 

Earlier, we have discussed about the evolutionary perspective 

of the available methods that, as per the situation warrants 

for it, could tantamount being considered as alternate 

processes of dispute resolution in India.  

In the same vein, today we will consider the root aspects of 

the “Historical Background of Arbitration and Conciliation 

Act, 1996” and its objectives in brief as hereunder. 

 Invariably, „Arbitration‟ could construe being regarded    as 

a private process where disputing parties agree for the 

contention whereby one or several individuals can be 

entrusted with the task to make a decision, about the issues 

of dispute, after receiving evidence and hearing arguments 

from the concerned pertaining to the same.  

 Arbitration is different from mediation, one of the 

other alternate methods of dispute resolution, 

because, contrary to the latter, the neutral arbitrator 

has the authority to make a decision about the 

dispute. 

 Similarly, „Conciliation‟ too could be regarded 

as an alternative dispute resolution (ADR) process whereby 
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the parties to a dispute use a conciliator, who meets with 

the parties both separately and together in an attempt to 

resolve their differences.  

 They do this by lowering tensions, improving 

communications, interpreting issues, encouraging 

parties to explore potential solutions and assisting 

parties in finding a mutually acceptable outcome. 

  Moreover, „Conciliation‟ differs from arbitration in that the 

conciliation process, in and of itself, has no legal standing, 

and the conciliator usually has no authority to seek 

evidence or call witnesses, usually writes no decision, and 

makes no award. 

 Arbitration was long practiced in ancient India which 

followed traditions and customs where local disputes were 

often settled by the village headman whose office was either 

hereditary or elective. 

 In some villages, it was not a single person but rather, a 

council, and even to this day it is known as a Panchayat.  

 When the British set up the East India Company in Bengal, 

they brought with them their methods of settling disputes 

and as per the Bengal Regulation of 1772,  

 all matters were to be submitted to arbitration, the 

award of which would be considered to be the decree 

of the court.  

 In the following years, as disputes were referred to 

arbitration, various inconsistencies and discrepancies came 

up with respect to the subject matter of disputes for 

arbitration,  
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 the time limit for granting an award,  

 the role of village panchayats, and  

 reforms were made to solve them.  

 The three Presidency towns of Bombay, Madras and Calcutta 

had their own regulations guiding arbitration procedure, but  

 they were all replaced by the enactment of the Code of 

Civil Procedure in 1859.  

 The Act empowered parties to a suit to refer the 

matter to arbitration by applying to the Court. 

 Soon, discrepancies were found in this Act as well so,   

 a specific Act dealing with arbitration was passed –  

 „The Indian Arbitration Act, 1899’.  

 This Act was on the lines of the existing 

English Law, at the time, and 

 it provided for an agreement to refer 

future disputes to arbitration and  

 also reference for arbitration 

without interference of the Court 

 Though this Act extended to the whole of India,  

 it had direct application only in the 

Presidency Towns. 

 The next piece of legislation which came into 
force was the Code of Civil Procedure, 1908 
which replaced the earlier Code.  
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 The new and improved Code contained elaborate 

provisions dealing with arbitration under 

Sections 89 and 104 of the Second Schedule.  

 The provisions were under the Second Schedule 

considering the Indian Arbitration Act, 1899 

which was more specific in nature.  

 However, when the English Arbitration Act, 1934 was 
passed in Britain on the recommendations of the 
MacKinnon Committee,  

 the Government of India saw fit to enact the 

Arbitration Act, 1940. 

 During the reign of the Arbitration Act, 1940, many were 

skeptical about its technical aspects and its abuse of the 

arbitration process.  

 In the case of Guru Nanak Foundation v. Rattan & 

Sons , (Guru Nanak Foundation v. Rattan & Sons, 

AIR 1981 SC 2075) 

 the court found that the cost of speedy justice 

and expeditious disposal of cases was borne by  

 complex technical proceedings and  

 widespread use of legalese, or legal 

language.  

 The court went on to say that the arbitration 

process should be made simple, less technical 

and more responsive to the expectations of 

justice.  

 



5 
 

 Due to then many complaints against the Act of 

1940,  

 the Government of India referred the 

matter to the Law Commission of India 

which,  

 in its 76th Report, under the 
chairmanship of H.R Khanna, 
recommended an amendment to 
the Act. 

 On 4th December 1993, in a conference presided by the 
Prime Minister of India, P.V Narasimha Rao, the 
Government of India considered  

 international models like the United 

Nations Commission on International 

Trade Law (UNCITRAL) Model  

 on Commercial International 

Arbitration and discussed the fate of 

arbitration in India  

 As a result of this conference, the 

Arbitration and Conciliation Act, 1996 

was born. 

 The Arbitration and Conciliation Act, 1996 is a 

self-contained Code which  

 contains 86 Sections and  

 seeks to attain the objectives of 

consolidating and amending existing laws  

 relating to  



6 
 

 

 domestic arbitration,  

 defining conciliation,  

 enforcing UNCITRAL,  

 creating a uniform system of 

regulation relating to arbitration and 

conciliation and  

 the establishment of a unified legal 

framework for fair and effective 

settlement of disputes  

 In the simplest manner, the objective behind the aforesaid Act could be 

depicted as here under:  
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